Part 2-2—The National Employment Standards
Division 1—Introduction

59 Guide to this Part

This Part contains the National Employment Starslard

Division 2 identifies the National Employment Stamds, the detail of which is set
out in Divisions 3 to 12.

Division 13 contains miscellaneous provisions iatato the National Employment
Standards.

The National Employment Standards are minimum stedgithat apply to the
employment ohational system employees. Part 2-1 (which dedls thie core
provisions for this Chapter) contains the obligatior employers to comply with thg
National Employment Standards (see section 44).

D

The National Employment Standards also underpin wéa be included in modern
awards and enterprise agreements. Part 2-1 protlidethe National Employment
Standards cannot be excluded by modern awardgenpeise agreements, and
contains other provisions about the interactionvBeh the National Employment
Standards and modern awards or enterprise agree(seetsections 55 and 56).

Divisions 2 and 3 of Part 6-3 extend the operatibthe parental leave and notice ¢f
termination provisions of the National Employmetdrglards to employees who afe
not national system employees.

60 Meanings ofemployeeand employer

In this Partemployeaneans a national system employee, emg@loyermeans a
national system employer.



Division 2—The National Employment Standards

61 The National Employment Standards are minimumtsndards applying to
employment of employees

(1) This Part sets minimum standards that apptiiecemployment of employees which
cannot be displaced, even if an enterprise agreiemeudes terms of the kind
referred to in subsection 55(5).

Note: Subsection 55(5) allows enterprise agreenteritelude terms that have the same (or
substantially the same) effect as provisions ofNa@#onal Employment Standards.

(2) The minimum standards relate to the followmnatters:
(&) maximum weekly hours (Division 3);
(b) requests for flexible working arrangementsv({§lon 4);
(c) parental leave and related entitlements (wis);
(d) annual leave (Division 6);
(e) personal/carer’'s leave and compassionate [Eavision 7);
(f) community service leave (Division 8);
(g9) long service leave (Division 9);
(h) public holidays (Division 10);
() notice of termination and redundancy pay (Bien 11);
() Fair Work Information Statement (Division 12).

(3) Divisions 3 to 1Zonstitute théNational Employment Standards



Division 3—Maximum weekly hours

62 Maximum weekly hours

Maximum weekly hours of work

(1) An employer must not request or require anleyge to work more than the
following number of hours in a week unless the toldal hours are reasonable:

(a) for a full-time employee—38 hours; or

(b) for an employee who is not a full-time empleyethe lesser of:
(i) 38 hours; and
(i) the employee’s ordinary hours of work in aeke

Employee may refuse to work unreasonable additiboats

(2) The employee may refuse to work additionalregbeyond those referred to in
paragraph (1)(a) or (b)) if they are unreasonable.

Determining whether additional hours are reasonable

(3) In determining whether additional hours a@smnable or unreasonable for the
purposes of subsections (1) and (2), the followingst be taken into account:

(a) any risk to employee health and safety fromkng the additional hours;

(b) the employee’s personal circumstances, inotyéamily responsibilities;

(c) the needs of the workplace or enterprise iiclwthe employee is employed;

(d) whether the employee is entitled to receiverbme payments, penalty rates or
other compensation for, or a level of remuneratiat reflects an expectation
of, working additional hours;

(e) any notice given by the employer of any regjoesequirement to work the
additional hours;

() any notice given by the employee of his or iintion to refuse to work the
additional hours;

(g9) the usual patterns of work in the industryih@ part of an industry, in which
the employee works;

(h) the nature of the employee’s role, and theleyee’s level of responsibility;

() whether the additional hours are in accordamitle averaging terms included
under section 63 in a modern award or enterpriseeagent that applies to the
employee, or with an averaging arrangement ageebyg the employer and
employee under section 64;

() any other relevant matter.

Authorised leave or absence treated as hours worked

(4) For the purposes of subsection (1), the hanmsmployee works in a week are taken
to include any hours of leave, or absence, whetaier or unpaid, that the employee
takes in the week and that are authorised:

(a) by the employee’s employer; or



(b) by or under a term or condition of the empkgeemployment; or

(c) by or under a law of the Commonwealth, a State Territory, or an
instrument in force under such a law.

63 Modern awards and enterprise agreements may pvade for averaging of hours
of work

A modern award or enterprise agreement may iecledns providing for the
averaging of hours of work over a specified periblte average weekly hours over
the period must not exceed:
(a) for a full-time employee—38 hours; or
(b) for an employee who is not a full-time empleyethe lesser of:
(i) 38 hours; and

(ii) the employee’s ordinary hours of work in aeke
Note: Hours in excess of the hours referred tcairagraph (a) or (b) that are worked in a week in
accordance with averaging terms in a modern awaehterprise agreement will be treated

as additional hours for the purpose of sectiorb6i2 the averaging terms will be relevant in
determining whether the additional hours are reallen(see paragraph 62(3)(i)).

64 Averaging of hours of work for award/agreemenfree employees

An employer and an award/agreement free emploeagree in writing to an
averaging arrangement under which hours of work awepecified period of not
more than 26 weeks are averaged. The average weakig over the specified
period must not exceed:
(a) for a full-time employee—38 hours; or
(b) for an employee who is not a full-time empleyethe lesser of:
(i) 38 hours; and
(i) the employee’s ordinary hours of work in aeke
Note: Hours in excess of the hours referred toairagraph (a) or (b) that are worked in a week in
accordance with an agreed averaging arrangemdrtieviteated as additional hours for the

purpose of section 62, but the averaging arrangemidirbe relevant in determining
whether the additional hours are reasonable (seggph 62(3)(i)).



Division 4—Requests for flexible working arrangemets

65 Requests for flexible working arrangements

Employee may request change in working arrangements

(1) An employee who is a parent, or has respditgibor the care, of a child may
request the employer for a change in working amarents to assist the employee to
care for the child if the child:

(a) is under school age; or
(b) is under 18 and has a disability.

Note: Examples of changes in working arrangemertisidie changes in hours of work, changes
in patterns of work and changes in location of work

(2) The employee is not entitled to make the retjueless:

(a) for an employee other than a casual employbe-efnployee has completed at
least 12 months of continuous service with the eygrlimmediately before
making the request; or

(b) for a casual employee—the employee:

(i) is a long term casual employee of the emplayenediately before
making the request; and

(i) has a reasonable expectation of continuingleyment by the employer
on a regular and systematic basis.

Formal requirements

(3) The request must:
(a) be in writing; and
(b) set out details of the change sought andefehsons for the change.

Agreeing to the request

(4) The employer must give the employee a writeponse to the request within 21
days, stating whether the employer grants or reftise request.

(5) The employer may refuse the request only asaeable business grounds.

(6) If the employer refuses the request, the amitesponse under subsection (4) must
include details of the reasons for the refusal.

66 State and Territory laws that are not excluded

This Act is not intended to apply to the exclusas laws of a State or Territory that
provide employee entitlements in relation to flégitvorking arrangements, to the
extent that those entitlements are more benetwiamployees than the entitlements
under this Division.



Division 5—Parental leave and related entitlements
Subdivision A—General

67 General rule—employee must have completed a&l&t 12 months of service

Employees other than casual employees

(1) An employee, other than a casual employestientitled to leave under this
Division (other than unpaid pre-adoption leamaless the employee has, or will
have, completed at least 12 months of continuowsceewith the employer
immediately before the date that applies underestitom (3).

Casual employees

(2) A casual employee, is not entitled to leawbéothan unpaid pre-adoption leave)
under this Division unless:
(a) the employee is, or will be, a long term casuaployee of the employer
immediately before the date that applies underestitms (3); and
(b) but for:
() the birth or expected birth of the child; or
(ii) the placement or the expected placement eftcttild; or
(i) if the employee is taking a period of unpaidrental leave that starts
under subsection 71(6) or paragraph 72(3)(b) o#){(—the taking of
the leave;
the employee would have a reasonable expectatioontinuing employment
by the employer on a regular and systematic basis.

Date at which employee must have completed 12 sohgervice

(3) For the purpose of subsections (1) and (2)dtite that applies is:
(a) unless paragraph (b) or (c) applies:
() if the leave is birth-related leave—the datdioth, or the expected date
of birth, of the child; or
(i) if the leave is adoption-related leave—thg d& placement, or the
expected day of placement, of the child; or
(b) for an employee taking a period of unpaid ptaleave that is to start within
12 months after the birth or placement of the childer subsection 71(6)—the
date on which the employee’s period of leave istaot; or
(c) for a member of an employee couple takingraodeof unpaid parental leave
that is to start under paragraph 72(3)(b) or 7B} fter the period of unpaid
parental leave of the other member of the emplogeple—the date on which
the employee’s period of leave is to start.

Meaning ofirth-related leave

(4) Birth-related leavemeans leave of either of the following kinds:



(a) unpaid parental leave taken in associatioh thi¢ birth of a child (see
section 70);

(b) unpaid special maternity leave (see sectign 80

Meaning ofadoption-related leave

(5) Adoption-related leaveneans leave of either of the following kinds:

(a) unpaid parental leave taken in associatioh thi¢ placement of a child for
adoption (see section 70);

(b) unpaid pre-adoption leave (see section 85).

Meaning ofday of placement

(6) Theday of placementin relation to the adoption of a child by an eaygle, means
the earlier of the following days:

(a) the day on which the employee first takesamysbf the child for the adoption;

(b) the day on which the employee starts any tridned is reasonably necessary to
take custody of the child for the adoption.

68 General rule for adoption-related leave—child mast be under 16 etc.

An employee is not entitled to adoption-relateavie unless the child that is, or is to
be, placed with the employee for adoption:

(a) is, or will be, under 16 as at the day of pfaent, or the expected day of
placement, of the child; and

(b) has not, or will not have, lived continuouslith the employee for a period of
6 months or more as at the day of placement, oexpected day of placement,
of the child; and

(c) is not (otherwise than because of the adoptarhild of the employee or the
employee’s spouse or de facto partner.

69 Transfer of employment situations in which emmlyee is entitled to continue on
leave etc.

Q) If:
(a) there is a transfer of employment in relatman employee; and

(b) the employee has already started a periodasfe under this Division when his
or her employment with the first employer ends;

the employee is entitled to continue on that Idavehe rest of that period.

(2) If:
(a) there is a transfer of employment in relatman employee; and

(b) the employee has, in relation to the first Eyper, already taken a step that is
required or permitted by a provision of this Diaisiin relation to taking a
period of leave;

the employee is taken to have taken the step atioalto the second employer.
Note: Steps covered by this subsection includegfample) giving the first employer notice

under subsection 74(1), confirmation or advice ursdésection 74(4) or evidence under
subsection 74(5).



Subdivision B—Parental leave

70 Entitlement to unpaid parental leave

An employee is entitled to 12 months of unpaiceptal leave if:
(a) the leave is associated with:

(i) the birth of a child of the employee or theayee’s spouse or de facto
partner; or

(if) the placement of a child with the employee &option; and
(b) the employee has or will have a responsibititythe care of the child.

Note 1: Entitlement is also affected by sectior(Wfich deals with length of the employee’s
service) and, for adoption, section 68 (which dealk the age etc. of the adopted child).

Note 2: The 12 months is reduced by the amountypiapaid special maternity leave the
employee has taken (see subsection 80(7)).

71 The period of leave—other than for members ofraemployee couple who each
intend to take leave

Application of this section

(1) This section applies to an employee who indéndake unpaid parental leave if:
(a) the employee is not a member of an employaplepor

(b) the employee is a member of an employee cobptehe other member of the
coupledoes not intend to take unpaid parental leave.

Leave must be taken in single continuous period

(2) The employee must take the leave in a singhtituous period.
Note: An employee may take a form of paid leavithatsame time as he or she is on unpaid
parental leave (see section 79).

When birth-related leave must start

(3) If the leave is birth-related leave for a féenamployee who is pregnant with, or
gives birth to, the child, the period of leave ns#grt up to 6 weeks before the
expected date of birth of the child, but must nattdater than the date of birth of
the child.

(4) If the leave is birth-related leave but sutisexc(3) does not apply, the period of
leave must start on the date of birth of the child.

When adoption-related leave must start

(5) If the leave is adoption-related leave, theqoeof leave must start on the day of
placement of the child.

Leave may start later for employees whose spoude &acto partner is not an
employee

(6) Despite subsections (3) to (5), the periotta¥e may start at any time within 12
months after the date of birth or day of placenwdrhe child if:



(a) the employee has a spouse or de facto pavtmeis not an employee; and

(b) the spouse or de facto partner has a resplitysibr the care of the child for
the period between the date of birth or day ofgataent of the child and the
start date of the leave.

Note: An employee whose leave starts under sulose(d) is still entitled under section 76 to
request an extension of the period of leave beyiandr her available parental leave period.
However, the period of leave may not be extendgdid 24 months after the date of birth
or day of placement of the child (see subsectiq@)J6

72 The period of leave—members of an employee cdapvho each intend to take
leave

Application of this section

(1) This section applies to an employee coupdadh of the employees intends to take
unpaid parental leave.

Leave must be taken in single continuous period

(2) Each employee must take the leave in a sitmiinuous period.

Note: An employee may take a form of paid leavihatsame time as he or she is on unpaid
parental leave (see section 79).

When birth-related leave must start

(3) If the leave is birth-related leave:
(a) one employee’s period of leave must start, finsaccordance with the
following rules:
(i) if the member of the employee couple whoseqpeof leave starts first is
a female employee who is pregnant with, or giveth o, the child—the
period of leave may start up to 6 weeks beforeettpected date of birth
of the child, but must not start later than theadstbirth of the child;
(i) if subparagraph (i) does not apply—the peraddeave must start on the
date of birth of the child; and
(b) the other employee’s period of leave must stamediately after the end of
the first employee’s period of leave (or that pdrés extended under
section 75 or 76).

When adoption-related leave must start

(4) If the leave is adoption-related leave:
(a) one employee’s period of leave must starherdy of placement of the child,;
and
(b) the other employee’s period of leave must stamediately after the end of
the first employee’s period of leave (or that pdrés extended under
section 75 or 76).

Limited entitlement to take concurrent leave

(5) If one of the employees takes a period fitts¢ employee’s period of leay®f
unpaid parental leave in accordance with parag{ajh) or (4)(a), the other



employee may take a period of unpaid parental |édneeoncurrent leavée during
the first employee’s period of leave, if the comeut leave complies with the
following requirements:

(a) the concurrent leave must be for a periodweaks or less;

(b) unless the employer agrees as referred taragpaph (c), the concurrent leave
must not start before, and must not end more thaeeks after:

(i) if the leave is birth-related leave—the datdioth of the child; or

(ii) if the leave is adoption-related leave—thg d&placement of the child;
(c) if the employer agrees, the concurrent leaag (aubject to paragraph (a)):

(i) start earlier than is permitted by paragrapfy ¢r

(i) end up to 3 weeks later than is permittedobyagraph (b).

(6) Concurrent leave taken by an employee:

(a) is an exception to the rule that the emplayest take his or her leave in a
single continuous period (see subsection (2)); and

(b) is an exception to the rules about when thpleyee’s period of unpaid
parental leave must start (see subsection (3))ar (4

Note: The concurrent leave is unpaid parental l@aebeso comes out of the employee’s
entitlement to 12 months of unpaid parental leaween section 70.

73 Pregnant employee may be required to take unpaparental leave within 6
weeks before the birth

Employer may ask employee to provide a medicaificate

(1) If a pregnant employee who is entitled to udgearental leave (whether or not she
has complied with section 74) continues to workrtlyithe 6 week period before the
expected date of birth of the child, the employayrask the employee to give the
employer a medical certificate containing the faflog statements (as applicable):

(a) a statement of whether the employee is fitxfork;

(b) if the employee is fit for work—a statementwdiether it is inadvisable for the
employee to continue in her present position duairstated period because of:

() illness, or risks, arising out of the employgepregnancy; or
(i) hazards connected with the position.

Note: Personal information given to an employerarrtlis subsection may be regulated under the
Privacy Act 1988

Employer may require employee to take unpaid patdéaave

(2) The employer may require the employee to tageriod of unpaid parental leave
(theperiod of leavg as soon as practicable if:

(a) the employee does not give the employer theasted certificate within 7
days after the request; or

(b) within 7 days after the request, the emplayiges the employer a medical
certificate stating that the employee is not fit\ieork; or

(c) the following subparagraphs are satisfied:

(i) within 7 days after the request, the emplogees the employer a
medical certificate stating that the employeetigofi work, but that it is



inadvisable for the employee to continue in hesent position for a
stated period for a reason referred to in subpapdg(l)(b)(i) or (ii);

(i) section 81 does not apply to the employee.

Note: If the medical certificate contains a statetas referred to in subparagraph (c)(i) and
section 81 applies to the employee, the employeatiied under that section to be
transferred to a safe job, or to paid no safe ¢alvé.

When the period of leave must end

(3) The period of leave must not end later thandgdrlier of the following:

(a) the end of the pregnancy;

(b) if the employee has given the employer naticéhe taking of a period of leave
connected with the birth of the child (whethessiunpaid parental leave or
some other kind of leave)—the start date of thaide

Special rules about the period of leave

(4) The period of leave:
(a) is an exception to the rule that the emplayest take her unpaid parental
leave in a single continuous period (see subseti¢®) or 72(2)); and
(b) is an exception to the rules about when thpleyee’s period of unpaid
parental leave must start (see subsections 71¢3jaGnor subsection 72(3)).

Note: The period of leave is unpaid parental leave S0 comes out of the employee’s entitlement
to 12 months of unpaid parental leave under se@fbn

(5) The employee is not required to comply withtiee 74 in relation to the period of
leave.

74 Notice and evidence requirements

Notice

(1) An employee must give his or her employerteritnotice of the taking of unpaid
parental leave under section 71 or 72 by the enggloy

(2) The notice must be given to the employer:
(a) at least 10 weeks before starting the leave; o
(b) if that is not practicable—as soon as prabte@which may be a time after the
leave has started).

(3) The notice must specify the intended startemdidates of the leave.

Confirmation or change of intended start and enteda

(4) At least 4 weeks before the intended staet dpecified in the notice given under
subsection (1), the employee must:
(a) confirm the intended start and end datesefahve; or
(b) advise the employer of any changes to thenited start and end dates of the
leave;
unless it is not practicable to do so.



Evidence

(5) An employee who has given his or her emplaoygice of the taking of unpaid
parental leave must, if required by the employste the employer evidence that
would satisfy a reasonable person:

(a) if the leave is birth-related leave—of theedat birth, or the expected date of
birth, of the child; or
(b) if the leave is adoption-related leave:
(i) of the day of placement, or the expected dgylacement, of the child;
and
(ii) that the child is, or will beunder 16 as at the day of placement, or the
expected day of placement, of the child.

(6) Without limiting subsection (5), an employeayrrequire the evidence referred to in
paragraph (5)(a) to be a medical certificate.

Compliance

(7) An employee is not entitled to take unpaicepsal leave under section 71 or 72
unless the employee complies with this section.

Note: Personal information given to an employerairrttlis section may be regulated under the
Privacy Act 1988

75 Extending period of unpaid parental leave—exteatting to use more of available
parental leave period

Application of this section

(1) This section applies if:
(a) an employee has, in accordance with sectipgivén notice of the taking of a
period of unpaid parental leave (thieginal leave period;, and
(b) the original leave period is less than the leyge’s available parental leave
period; and
(c) the original leave period has started.

(2) The employee’available parental leave period 12 months, less any periods of the
following kinds:

(a) a period of concurrent leave that the empldyaesetaken in accordance with
subsection 72(5);

(b) a period of unpaid parental leave that theleyge has been required to take
under subsection 73(2) or 82(2);

(c) a period by which the employee’s entitlementanpaid parental leave is
reduced under paragraph 76(6)(c);

(d) a period of special maternity leave that thpleyee has taken.

First extension by giving notice to employer

(3) The employee may extend the period of unparétal leave by giving his or her
employer written notice of the extension at leasteg¢ks before the end date of the
original leave period. The notice must specifyriees end date for the leave.



(4) Only one extension is permitted under subsad).

Further extensions by agreement with employer

(5) If the employer agrees, the employee may &réxtend the period of unpaid
parental leave one or more times.

No entitlement to extension beyond available paldative period

(6) The employee is not entitled under this sectmextend the period of unpaid
parental leave beyond the employee’s availablenpalreave period.

76 Extending period of unpaid parental leave—extetting for up to 12 months

beyond available parental leave period

Employee may request further period of leave

(1) An employee who takes unpaid parental leav@ifor her available parental leave
period may request his or her employer to agremtextension of unpaid parental
leave for the employee for a further period of @d2 months immediately
following the end of the available parental leaeeiqd.

Making the request

(2) The request must be in writing, and must lvemito the employer at least 4 weeks
before the end of the available parental leaveoperi

Agreeing to the requested extension

(3) The employer must give the employee a writesponse to the request stating
whether the employer grants or refuses the reqlibstresponse must be given as
soon as practicable, and not later than 21 daies, thie request is made.

(4) The employer may refuse the request only asaeable business grounds.

(5) If the employer refuses the request, the amitesponse under subsection (3) must
include details ofhe reasons for the refusal.

Special rules for employee couples

(6) The following paragraphs apply in relatioratsmnember of an employee couple
extending a period of unpaid parental leave intigiao a child under this section:

(a) the request must specify any amount of unpardntal leave and unpaid
special maternity leave that the other member ®kthployee couple has
taken, or will have taken, in relation to the chilefore the extension starts;

(b) the period of the extension cannot exceed 4&ths, less any period of unpaid
parental leave or unpaid special maternity leaséttie other member of the
employee couple has taken, or will have takenelation to the child before
the extension starts;

(c) the amount of unpaid parental leave to whighdther member of the

employee couple is entitled under section 70 iatiah to the child is reduced
by the period of the extension.



No extension beyond 24 months after birth or plasgm

(7) Despite any other provision of this Divisidhe employee is not entitled éxtend

the period of unpaid parental leave beyond 24 nwatter the date of birth or day of
placement of the child.

77 Reducing period of unpaid parental leave

If the employer agrees, an employee whose pefiotpaid parental leave has
started may reduce the period of unpaid parerdaklée or she takes.

78 Employee who ceases to have responsibility foare of child

(1) This section applies to an employee who higasntainpaid parental leave in relation
to a child if the employee ceases to have any resbility for the care of the child.

(2) The employer may give the employee writtenagotequiring the employee to return
to work on a specified day.

(3) The specified day:
(a) must be at least 4 weeks after the noticevengo the employee; and

(b) if the leave is birth-related leave taken Hgmale employee who has given
birth—must not be earlier than 6 weeks after the dabirth of the child.

(4) The employee’s entitlement to unpaid parele@le in relation to the child ends
immediately before the specified day.

79 Interaction with paid leave

(1) This Subdivision (except for subsections (&) é€3)) does not prevent an employee
from taking any other kind of paid leave while hresbe is taking unpaid parental
leave. If the employee does so, the taking of dtiar paid leave does not break the
continuity of the period of unpaid parental leave.

Note: For example, if the employee has paid anleaake available, he or she may (with the

employer’'s agreement) take some or all of that paitual leave at the same time as the
unpaid parental leave.

(2) An employee is not entitled to take paid peadfcarer’s leave or compassionate
leave while he or she is taking unpaid parentaldea

(3) An employee is not entitled to any paymenterrdivision 8 (which deals with

community service leave) in relation to activitthe employee engages in while
taking unpaid parental leave.

Subdivision C—Other entitlements

80 Unpaid special maternity leave

Entitlement to unpaid special maternity leave

(1) A female employee is entitled to a period opaid special maternity leave if she is
not fit for work during that period because:

(a) she has a pregnancy-related illness; or



(b) she has been pregnant, and the pregnancywetiils 28 weeks of the
expected date of birth of the child otherwise thgrihe birth of a living child.

Note: Entitlement is also affected by section 6Ri¢lv deals with the length of the employee’s
service).

Notice and evidence

(2) An employee must give her employer noticeneftaking of unpaid special
maternity leave by the employee.

(3) The notice:
(a) must be given to the employer as soon asipatt¢ (which may be a time
after the leave has started); and

(b) must advise the employer of the period, oreeigd period, of the leave.

(4) An employee who has given her employer nagicée taking of unpaid special
maternity leave must, if required by the emploggre the employer evidence that
would satisfy a reasonable person that the leatakéen for a reason specified in
subsection (1).

(5) Without limiting subsection (4), an employeayrrequire the evidence referred to in
that subsection to be a medical certificate.

(6) An employee is not entitled to take unpaidcggdamaternity leave unless the
employee complies with subsections (2) to (4).

Taking of special maternity leave reduces entitlene unpaid parental leave

(7) A female employee’s entitlement to 12 monthargpaid parental leave associated
with the birth of a child (see section 70) is reglliby the amount of any unpaid
special maternity leave taken by the employee wgtilewas pregnant.

Note: Personal information given to an employerarrttlis section may be regulated under the
Privacy Act 1988

81 Transfer to a safe job

Application of this section

(1) This section applies to a pregnant employee if
(a) she is entitled to unpaid parental leave; and

(b) she has already complied with the notice andiemce requirements of
section 74 for taking unpaid parental leave; and

(c) she gives her employer evidence that wouldfyad reasonable person that
she is fit for work, but that it is inadvisable foer to continue in her present
position during a stated period (thsk period because of:

(i) illness, or risks, arising out of her pregngnar
(i) hazards connected with that position.
Note: Personal information given to an employerarrtlis subsection may be regulated under the
Privacy Act 1988

(2) Without limiting paragraph (1)(c), an employeay require the evidence referred to
in that paragraph to be a medical certificate.



Employee entitled to appropriate safe job or paidsafe job leave during risk
period

(3) If this section applies to an employee:

(a) if there is an appropriate safe job availablee-employer must transfer the
employee to that job for the risk period, with ribey change to the
employee’s terms and conditions of employment; or

(b) if there is no appropriate safe job availabtbe-employee is entitled to take
paid no safe job leave for the risk period.

(4) Anappropriate safe jolis a safe job that has:
(a) the same ordinary hours of work as the emgeygresent position; or
(b) a different number of ordinary hours agreebydhe employee.

Payment to employee if transferred to appropriaie $ob

(5) Without limiting paragraph (3)(a), if the erapee is transferred to an appropriate
safe job for the risk period, the employer must theeyemployee for the safe job at
the employee’s full rate of pay (for the positidiesvas in before the transfer) for
the hours that she works in the risk period.

Payment to employee if on paid no safe job leave

(6) If the employee takes paid no safe job leavelife risk period, the employer must
pay the employee at the employee’s base rate ofigpdlyge employee’s ordinary
hours of work in the risk period.

Risk period ends if pregnancy ends

(7) If the employee’s pregnancy ends before tltbadrihe risk period, the risk period
ends when the pregnancy ends.

82 Employee on paid no safe job leave may be askiedprovide a further medical
certificate

Employer may ask employee to provide a medicaificaie

(1) If an employee is on paid no safe job leavendithe 6 week period before the
expected date of birth of the child, the employayrask the employee to give the
employer a medical certificate stating whetherdhwloyee is fit for work.

Note: Personal information given to an employerarrtlis subsection may be regulated under the
Privacy Act 1988

Employer may require employee to take unpaid patéstve

(2) The employer may require the employee to tageriod of unpaid parental leave
(theperiod of leavg as soon as practicable if:
(a) the employee does not give the employer theasted certificate within 7
days after the request; or
(b) within 7 days after the request, the emplayiges the employer a certificate
stating that the employee is not fit for work.



Entitlement to paid no safe job leave ends

(3) When the period of leave starts, the emplayeatitiement to paid no safe job leave
ends.

When the period of leave must end etc.

(4) Subsections 73(3), (4) and (5) apply to theogeof leave.

83 Consultation with employee on unpaid parentaldave

Q) If:
(a) an employee is on unpaid parental leave; and

(b) the employee’s employer makes a decisionwtilbhave a significant effect
on the status, pay or location of the employeessgarental leave position;

the employer must take all reasonable steps totgemployee information about,
and an opportunity to discuss, the effect of thasien on that position.

(2) The employee’pre-parental leave positiors:

(a) unless paragraph (b) applies, the positiorethployee held before starting the
unpaid parental leave; or

(b) if, before starting the unpaid parental ledkie,employee:
(i) was transferred to a safe job because of regrancy; or
(i) reduced her working hours due to her pregganc
the position the employee held immediately betbed transfer or reduction.

84 Return to work guarantee

On ending unpaid parental leave, an employestitdesl to return to:
(a) the employee’s pre-parental leave position; or

(b) if that position no longer exists—an availaptesition for which the employee
is qualified and suited nearest in status and palye pre-parental leave
position.

85 Unpaid pre-adoption leave

Entitlement to unpaid pre-adoption leave

(1) An employee is entitled to up to 2 days ofaidpre-adoption leave to attend any
interviews or examinations required in order tcaobapproval for the employee’s
adoption of achild.

Note: Entitlement is also affected by section 68i¢lv deals with the age etc. of the adopted
child).
(2) However, an employee is not entitled to takedod of unpaid pre-adoption leave
if:
(a) the employee could instead take some othear &dleave; and
(b) the employer directs the employee to takeatizr form of leave.

(3) An employee who is entitled to a period of aidppre-adoption leave is entitled to
take the leave as:



(a) a single continuous period of up to 2 days; or
(b) any separate periods to which the employedtamemployer agree.

Notice and evidence

(4) An employee must give his or her employeraeotf the taking of unpaid
pre-adoption leave by the employee.

(5) The notice:

(a) must be given to the employer as soon asipaébte (which may be a time
after the leave has started); and

(b) must advise the employer of the period, oreetgd period, of the leave.

(6) An employee who has given his or her emplaoygice of the taking of unpaid
pre-adoption leave must, if required by the emplpgve the employer evidence
that would satisfy a reasonable person that theslesataken to attend an interview
or examination as referred to in subsection (1).

(7) An employee is not entitled to take unpaid-adeption leave unless the employee
complies with subsections (4) to (6).

Note: Personal information given to an employerarrttlis section may be regulated under the
Privacy Act 1988



Division 6—Annual leave

86 Division applies to employees other than casuamployees

This Division applies to employees, other thasuehemployees.

87 Entitlement to annual leave

Amount of leave

(1) For each year of service with his or her empptpan employee is entitled to:
(a) 4 weeks of paid annual leave; or

(b) 5 weeks of paid annual leave, if:
(i) a modern award applies to the employee anmeebr describes the
employee as a shiftworker for the purposes of tagddal Employment

Standards; or

(i) an enterprise agreement applies to the engad@nd defines or describes
the employee as a shiftworker for the purposel@National
Employment Standards; or

(i) the employee qualifies for the shiftworkerraial leave entitlement under
subsection (3) (this relates to award/agreemeatdmployees).

Note: Section 196 affects whether FWA may appraversterprise agreement covering an
employee, if the employee is covered by a modemréihat is in operation and defines or

describes the employee as a shiftworker for thpqmes of the National Employment
Standards.

Accrual of leave

(2) An employee’s entitlement to paid annual leagerues progressively during a year
of service according to the employee’s ordinaryreai work, and accumulates
from year to year.

If an employee’s employment ends during whatld otherwise have been a year of

Note:
service, the employee accrues paid annual leate when the employment ends.

Award/agreement free employees who qualify fostiworker entitlement

(3) An award/agreement free employee qualifiegtershiftworker annual leave

entitlement if:

(a) the employee:
(i) is employed in an enterprise in which shifts aontinuously rostered 24

hours a day for 7 days a week; and
(i) is regularly rostered to work those shiftaga
(i) regularly works on Sundays and public holidaor

(b) the employee is in a class of employees pitesitiby the regulations as
shiftworkers for the purposes of the National Ergpient Standards.

(4) However, an employee referred to in subsedBymoes not qualify for the
shiftworker annual leave entitlement if the empy®in a class of employees
prescribed by the regulations as not being qudlifioe that entitiement.



(5) Without limiting the way in which a class mg described for the purposes of
paragraph (3)(b) or subsection (4), the class neagdscribed by reference to one or
more of the following:

(a) a particular industry or part of an industry;
(b) a particular kind of work;
(c) a particular type of employment.

88 Taking paid annual leave

(1) Paid annual leave may be taken for a periodeabetween an employee and his or
her employer.

(2) The employer must not unreasonably refusgteeato a request by the employee to
take paid annual leave.

89 Employee not taken to be on paid annual leavé eertain times

Public holidays

(1) If the period during which an employee takagl@mnnual leave includes a day or
part-day that is a public holiday in the place vehitre employee is based for work
purposes, the employee is taken not to be on peidad leave on that public
holiday.

Other periods of leave

(2) If the period during which an employee takagl@mnnual leave includes a period of
any other leave (other than unpaid parental leandgr this Part, or a period of
absence from employment under Division 8 (whichsleéth community service
leave), the employee is taken not to be on paidareave for the period of that
other leave or absence.

90 Payment for annual leave

(1) If, in accordance with this Division, an enyde takes a period of paid annual leave,
the employer must pay the employee at the empleyesese rate of pay ftine
employee’s ordinary hours of work in the period.

(2) If, when the employment of an employee enus gmployee has a period of untaken
paid annual leave, the employer must pay the erapltlye amount that would have
been payable to the employee had the employee thkeperiod of leave.

91 Transfer of employment situations that affect mtitlement to payment for period
of untaken paid annual leave

Transfer of employment situation in which employiay decide not to recognise
employee’s service with first employer

(1) Subsection 22(5) does not apply (for the psepar this Division) to a transfer of
employment between non-associated entities inioeléd an employee, if the
second employer decides not to recognise the emplopervice with the first
employer (for the purpose of this Division).



Employee is not entitled to payment for untakeruahteave if service with first
employer counts as service with second employer

(2) If subsection 22(5) applies (for the purpokthis Division) to a transfer of
employment in relation to an employee, the emplayemt entitled to be paid an
amount under subsection 90(2) for a period of wrgkaid annual leave.

Note: Subsection 22(5) provides that, generallthefe is a transfer of employment, service with
the first employer counts as service with the sdamployer.

92 Paid annual leave must not be cashed out excéptaccordance with permitted
cashing out terms

Paid annual leave must not be cashed out, ekxteptordance with:
(a) cashing out terms included in a modern awaehterprise agreement under
section 93, or
(b) an agreement between an employer and an agaegiment free employee
under subsection 94(1).

93 Modern awards and enterprise agreements may ihae terms relating to
cashing out and taking paid annual leave

Terms about cashing out paid annual leave

(1) A modern award or enterprise agreement mawdiecterms providing for the
cashing out of paid annual leave by an employee.

(2) The terms must require that:
(a) paid annual leave must not be cashed ou¢i€fishing out would result in the
employee’s remaining accrued entitlement to paitbahleave being less than
4 weeks; and
(b) each cashing out of a particular amount ofl gainual leave must be by a
separate agreement in writing between the emplayegthe employee; and

(c) the employee must be paid at least the fubamhthat would have been
payable to the employee had the employee takeledie that the employee

has forgone.

Terms about requirements to take paid annual leave

(3) A modern award or enterprise agreement mdudiecterms requiring an employee,
or allowing for an employee to be required, to tpke&l annual leave in particular
circumstances, but only if the requirement is reabte.

Terms about taking paid annual leave

(4) A modern award or enterprise agreement mdudiecterms otherwise dealing with
the taking of paid annual leave.



94 Cashing out and taking paid annual leave for aard/agreement free employees

Agreements to cash out paid annual leave

(1) An employer and an award/agreement free ermployay agree to the employee
cashing out a particular amount of the employeetswedpaid annual leave.

(2) The employer and the employee must not agréeetemployee cashing out an
amount of paid annual leave if the agreement woeddlt in the employee’s
remaining accrued entitlement to paid annual ldseirg less than 4 weeks.

(3) Each agreement to cash out a particular amufypaiid annual leave must be a
separate agreement in writing.

(4) The employer must pay the employee at leastuthamount that would have been
payable to the employee had the employee takeledlre that the employee has
forgone.

Requirements to take paid annual leave

(5) An employer may require an award/agreemeetéraployee to take a period of paid
annual leave, but only if the requirement is reaba

Note: A requirement to take paid annual leave n&yelasonable if, for example:
(@) the employee has accrued an excessive amopatdénnual leave; or

(b) the employer’s enterprise is being shut dowrafperiod (for example, between
Christmas and New Year).

Agreements about taking paid annual leave

(6) An employer and an award/agreement free ersgloyay agree on when and how
paid annual leave may be taken by the employee.

Note: Matters that could be agreed include, fongXa, the following:
(@) that paid annual leave may be taken in advahaecrual;
(b) that paid annual leave must be taken withitxedfperiod of time after it is accrued;
(c) the form of application for paid annual leave;
(d) that a specified period of notice must be gikefore taking paid annual leave.



Division 7—Personal/carer’s leave and compassionaleave
Subdivision A—Paid personal/carer’s leave

95 Subdivision applies to employees other than azs employees

This Subdivision applies to employees, other ttesual employees.

96 Entitlement to paid personal/carer’s leave

Amount of leave

(1) For each year of service with his or her empgtpan employee is entitled to 10 days
of paid personal/carer’s leave.

Accrual of leave

(2) An employee’s entitlement to paid personaécarleave accrues progressively
during a year of service according to the employeedinary hours of work, and
accumulates from year to year.

97 Taking paid personal/carer’s leave

An employee may take paid personal/carer’s léabe leave is taken:
(a) because the employee is not fit for work beeaaf a personal iliness, or
personal injury, affecting the employee; or

(b) to provide care or support to a member ofetmployee’s immediate family, or
a member of the employee’s household, who requaes or support because

of:
(i) a personal illness, or personal injury, affiegtthe member; or
(i) an unexpected emergency affecting the member.

Note: The notice and evidence requirements of@edtd7 must be complied with.

98 Employee taken not to be on paid personal/carsrleave on public holiday

If the period during which an employee takes geitsonal/carer’s leave includes a
day or part-day that is a public holiday in thecglavhere the employee is based for
work purposes, the employee is taken not to beathgersonal/carer’s leave on that

public holiday.

99 Payment for paid personal/carer’s leave

If, in accordance with this Subdivision, an enygle takes a period of paid
personal/carer’s leave, the employer must pay thy@ayee at the employee’s base
rate of pay fothe employee’s ordinary hours of work in the period



100 Paid personal/carer’s leave must not be cashedt except in accordance with
permitted cashing out terms

Paid personal/carer’s leave must not be cashe@xeept in accordance with
cashing out terms included in a modern award @rprise agreement under
section 101.

101 Modern awards and enterprise agreements maydfude terms relating to
cashing out paid personal/carer’s leave

(1) A modern award or enterprise agreement mawdiecterms providing for the
cashing out of paid personal/carer’s leave by apleyee.

(2) The terms must require that:

(a) paid personal/carer’s leave must not be casbed the cashing out would
result in the employee’s remaining accrued entiélento paid personal/carer’s
leave being less than 15 days; and

(b) each cashing out of a particular amount ofl parsonal/carer’s leave must be
by a separate agreement in writing between the@raphnd the employee;
and

(c) the employee must be paid at least the fuamhthat would have been
payable to the employee had the employee takeledle that the employee
has forgone.

Subdivision B—Unpaid carer’s leave

102 Entitlement to unpaid carer’s leave

An employee is entitled to 2 days of unpaid careave for each occasion (a
permissible occasigrwhen a member of the employee’s immediate faroilyg
member of the employee’s household, requires aasepport because of:

(a) apersonal illness, or personal injury, afferthe member; or
(b) an unexpected emergency affecting the member.

103 Taking unpaid carer’s leave

(1) An employee may take unpaid carer’s leaveafparticular permissible occasion if
the leave is taken to provide care or support fasreal to in section 102.

(2) An employee may take unpaid carer’s leavafparticular permissible occasion as:
(a) a single continuous period of up to 2 days; or
(b) any separate periods to which the employeehandr her employer agree.

(3) An employee cannot take unpaid carer’s leawend a particular period if the
employee could instead take paid personal/carea\sd.

Note: The notice and evidence requirements of@edtd7 must be complied with.



Subdivision C—Compassionate leave

104 Entitlement to compassionate leave

An employee is entitled to 2 days of compass®iedve for each occasion (a
permissible occasigrwhen a member of the employee’s immediate faroilyg
member of the employee’s household:
(a) contracts or develops a personal illnesspgbsags a serious threat to his or her
life; or
(b) sustains a personal injury that poses a setlmeat to his or her life; or
(c) dies.

105 Taking compassionate leave

(1) An employee may take compassionate leave farticular permissible occasion if
the leave is taken:

(a) to spend time with the member of the emplay@amediate family or
household who has contracted or developed the pargimess, or sustained
the personal injury, referred to in section 104; or

(b) after the death of the member of the emplay@rimediate family or
household referred to in section 104.

(2) An employee may take compassionate leave farticular permissible occasion as:
(a) a single continuous 2 day period; or
(b) 2 separate periods of 1 day each; or
(c) any separate periods to which the employeéehandr her employer agree.

(3) If the permissible occasion is the contractbomlevelopment of a personal iliness, or
the sustaining of a personal injury, the employes take the compassionate leave
for that occasion at any time while the illnessnjury persists.

Note: The notice and evidence requirements of@edtd7 must be complied with.
106 Payment for compassionate leave (other thanrfoasual employees)

If, in accordance with this Subdivision, an enygle, other than a casual employee,
takes a period of compassionate leave, the employst pay the employee at the
employee’s base rate of pay the employee’s ordinary hours of work in the period

Note: For casual employees, compassionate leavgpaid leave.

Subdivision D—Notice and evidence requirements

107 Notice and evidence requirements

Notice

(1) An employee must give his or her employerceotf the taking of leave under this
Division by the employee.

(2) The notice:



(a) must be given to the employer as soon asipadébe (which may be a time
after the leave has started); and

(b) must advise the employer of the period, oreetgd period, of the leave.

Evidence

(3) An employee who has given his or her emplowyatice of the taking of leave under
this Division must, if required by the employerygihe employer evidence that
would satisfy a reasonable person that:

(a) ifitis paid personal/carer’'s leave—the le@/gaken for a reason specified in
section 97; or

(b) if it is unpaid carer’s leave—the leave isaakor a permissible occasion in
circumstances specified in subsection 103(1); or

(c) if itis compassionate leave—the leave is ke a permissible occasion in
circumstances specified in subsection 105(1).

Compliance

(4) An employee is not entitled to take leave urbdes Division unless the employee
complies with this section.

Modern awards and enterprise agreements may inchwiience requirements

(5) A modern award or enterprise agreement mdudiecterms relating to the kind of
evidence that an employee must provide in ordeetentitled to paid
personal/carer’s leave, unpaid carer’s leave ompassionate leave.

Note: Personal information given to an employerairrttlis section may be regulated under the
Privacy Act 1988



Division 8—Community service leave

108 Entitlement to be absent from employment formgaging in eligible community
service activity

An employee who engages in an eligible commusgtyice activity is entitled to be
absent from his or her employment for a period if:

(a) the period consists of one or more of theofeihg:
() time when the employee engages in the activity
(i) reasonable travelling time associated with #ttivity;
(i) reasonable rest time immediately followirttgetactivity; and

(b) unless the activity is jury service—the empe\s absence is reasonable in all
the circumstances.

109 Meaning ofeligible community service activity
General

(1) Each of the following is agligible community service activity

(a) jury service (including attendance for jur{es#ion) that is required by or
under a law of the Commonwealth, a State or a fbeyrior

(b) a voluntary emergency management activity gsdxsection (2)); or
(c) an activity prescribed in regulations madetha purpose of subsection (4).

Voluntary emergency management activities

(2) An employee engages irvaluntary emergency management activityand only
if:
(a) the employee engages in an activity that ve®dealing with an emergency
or natural disaster; and

(b) the employee engages in the activity on antalty basis (whether or not the
employee directly or indirectly takes or agreetat@ an honorarium, gratuity
or similar payment wholly or partly for engagingtire activity); and

(c) the employee is a member of, or has a menikeabksociation with, a
recognised emergency management body; and

(d) either:
(i) the employee was requested by or on behali@body to engage in the
activity; or
(i) no such request was made, but it would bsarable to expect that, if the

circumstances had permitted the making of suclyaed, it is likely that
such a request would have been made.

(3) Arecognised emergency management bagly
(a) a body, or part of a body, that has a rolunction under a plan that:
(i) is for coping with emergencies and/or disastand
(i) is prepared by the Commonwealth, a State Bemitory; or
(b) a fire-fighting, civil defence or rescue body,part of such a body; or



(c) any other body, or part of a body, a substéhptirpose of which involves:

(i) securing the safety of persons or animalsimergency or natural
disaster; or

(ii) protecting property in an emergency or natdisaster; or
(i) otherwise responding to an emergency or redtdisaster; or
(d) a body, or part of a body, prescribed by #wutations;

but does not include a body that was establisheid,apntinued in existence, for the
purpose, or for purposes that include the purpafsentiting one or more employees
to be absent from their employment under this Dowis

Regulations may prescribe other activities

(4) The regulations may prescribe an activity thatf a community service nature as an
eligible community service activity.

110 Notice and evidence requirements

Notice

(1) An employee who wants an absence from hisoemployment to be covered by
this Division must give his or her employer notafehe absence.

(2) The notice:

(a) must be given to the employer as soon asipadébte (which may be a time
after the absence has started); and

(b) must advise the employer of the period, oreeigd period, of the absence.

Evidence

(3) An employee who has given his or her emplaoygice of an absence under
subsection (1) must, if required by the employare ghe employer evidence that
would satisfy a reasonable person that the abssh@zause the employee has been
or will be engaging in an eligible community sessactivity.

Compliance

(4) An employee’s absence from his or her emplayngenot covered by this Division
unless the employee complies with this section.

Note: Personal information given to an employerarrttlis section may be regulated under the
Privacy Act 1988

111 Payment to employees (other than casuals) ary service

Application of this section

(1) This section applies if:

(a) in accordance with this Division, an emploigabsent from his or her
employment for a period because of jury service; an

(b) the employee is not a casual employee.



Employee to be paid base rate of pay

(2) Subject to subsections (3), (4) and (5), theleyer must pay the employee at the
employee’s base rate of pay the employee’s ordinary hours of work in the period

Evidence

(3) The employer may require the employee to gieeemployer evidence that would
satisfy a reasonable person:

(a) that the employee has taken all necessarg gtegbtain any amount of jury
service pay to which the employee is entitled; and

(b) of the total amount (even if it is a nil amouof jury service pay that has been
paid, or is payable, to the employee for the period

Note: Personal information given to an employerarrtlis subsection may be regulated under the
Privacy Act 1988

(4) If, in accordance with subsection (3), the kxyer requires the employee to give the
employer the evidence referred to in that subsectio

(a) the employee is not entitled to payment usdésection (2) unless the
employee provides the evidence; and

(b) if the employee provides the evidence—the arhpayable to the employee
under subsection (2) is reduced by the total amobljury service pay that has
been paid, or is payable, to the employee, asadiedlin the evidence.

Payment only required for first 10 days of absence

(5) If an employee is absent because of jury serivi relation to a particular jury
service summons for a period, or a number of psriotimore than 10 days in total:

(a) the employer is only required to pay the emgdofor the first 10 days of
absence; and

(b) the evidence provided in response to a remarg under subsection (3) need
only relate to the first 10 days of absence; and

(c) the reference in subsection (4) to the tatabant of jury service pay as
disclosed in evidence is a reference to the tomaluat so disclosed for the first
10 days of absence.

Meaning ofjury service pay

(6) Jury service payneans an amount paid in relation to jury servicgeua law of the
Commonwealth, a State or a Territory, other thaaranunt that is, or that is in the
nature of, an expense-related allowance.

Meaning ofjury service summons

(7) Jury service summonmeans a summons or other instruction (howeverribest)
that requires a person to attend for, or perfouny, $ervice.

112 State and Territory laws that are not excluded

(1) This Act is not intended to apply to the exotun of laws of a State or Territory that
provide employee entitlements in relation to engggn eligible community service



activities, to the extent that those entitlememntsraore beneficial to employees than
the entitlements under this Division.

Note: For example, this Act would not apply to éxelusion of a State or Territory law providing
for a casual employee to be paid jury service pay.

(2) If the community service activity is an actyvprescribed in regulations made for the
purpose of subsection 109(4), subsection (1) sfdbction has effect subject to any
provision to the contrary in the regulations.



Division 9—Long service leave
113 Entitlement to long service leave

Entitlement in accordance with applicable awardided long service leave terms

(1) If there are applicable award-derived longyieerleave terms (see subsection (3)) in

relation to an employee, the employee is entitbeldg service leave in accordance
with those terms.

Note: This Act does not exclude State and Territaws that deal with long service leave, except

in relation to employees who are entitled to loag/ee leave under this Division (see
paragraph 27(2)(g)), and except as provided inestitms 113A(3).

(2) However, subsection (1) does not apply if:
(a) a workplace agreement, or an AWA, that carteedperation before the
commencement of this Part applies to the emplayee;

(b) one of the following kinds of instrument tltaime into operation before the

commencement of this Part applies to the emplogdesapressly deals with
long service leave:

() an enterprise agreement;
(i) a preserved State agreement;
(i) a workplace determination;
(iv) a pre-reform certified agreement;
(v) a pre-reform AWA,
(vi) a section 170MX award,;
(vii) an old IR agreement.
Note: If there ceases to be any agreement or msmtiof a kind referred to in paragraph (a) or

(b) that applies to the employee, the employee wilthat time, become entitled under

subsection (1) to long service leave in accordavitteapplicable award-derived long
service leave terms.

(3) Applicable award-derived long service leave terimsrelation to an employee, are:

(a) terms of an award that (disregarding the efféany instrument of a kind
referred to in subsection (2)):

(i) would have applied to the employee immediatafore the
commencement of this Part if the employee hadhaittime, been in his
or her current circumstances of employment; and

(i) would have entitled the employee to long serdeave; and

(b) any terms of the award that are ancillarynoidental to the terms referred to
in paragraph (a).

Entitlement in accordance with applicable agreendarived long service leave
terms

(4) If there are applicable agreement-derived leenyice leave terms (see

subsection (5)) in relation to an employee, theleyge is entitled to long service
leave in accordance with those terms.



(5) There arapplicable agreement-derived long service leavengiin relation to an
employee if:
(a) an order under subsection (6) is in operdtiaelation to terms of an
instrument; and

(b) those terms of the instrument would have &ppio the employee immediately
before the commencement of this Part if the em@dyad, at that time, been
in his or her current circumstances of employmanti

(c) there are no applicable award-derived longiserdeave terms in relation to
the employee.

(6) If FWA is satisfied that:

(a) any of the following instruments that was pemationimmediately before the
commencement of this Part contained terms entidimgloyees to long
service leave:

(i) an enterprise agreement;

(i) a collective agreement;
(iif) a pre-reform certified agreement;
(iv) an old IR agreement; and

(b) those terms constituted a long service leaherse that was applying in more
than one State or Territory; and

(c) the scheme, considered on an overall basig isss beneficial to the
employees than the long service leave entitlentbatsvould otherwise apply
in relation to the employees under State and Deyriaws;

FWA may, on application by, or on behalf of, a perto whom the instrument
applies, make an order that those terms of theuimgint (and any terms that are
ancillary or incidental to those terms) are apftlieagreement-derived long service
leave terms.

References to instruments

(7) References in this section to a kind of insieat (other than an enterprise
agreement) are references to a transitional ingnaiof that kind, as continued in
existence by Schedule 3 to thair Work (Transitional Provisions and
Consequential Amendments) Act 2009

113A Enterprise agreements may contain terms disoating service under prior
agreements etc. in certain circumstances

(1) This section applies if:

(a) an instrument (thierst instrument) of one of the following kinds that came
into operation before the commencement of this &apties to an employee on
or after the commencement of this Part:

() an enterprise agreement;
(i) a workplace agreement;
(iif) a workplace determination;
(iv) a preserved State agreement;
(v) an AWA,;
(vi) a pre-reform certified agreement;



(@)

®3)

(4)

(vii) a pre-reform AWA,
(viii) an old IR agreement;
(ix) a section 170MX award; and
(b) the instrument states that the employee ignttied to long service leave; and
(c) the instrument ceases, for whatever reascapty to the employee; and

(d) immediately after the first instrument ceaseapply, an enterprise agreement
(thereplacement agreemenstarts to apply to the employee.

The replacement agreememdy include terms to the effect that an employee’s
service with the employer during a specified pefibe excluded periojl (being

some or all of the period when the first instrumaoplied to the employee) does not
count as service for the purpose of determiningtidrehe employee is qualified for
long service leave, or the amount of long serdéew¢ to which the employee is
entitled, under this Division or under a law oftat8 or Territory.

If the replacement agreement includes ternpeawitted by subsection (2), the
excluded period does not count, and never againtspas service for the purpose of
determining whether the employee is qualified éorg service leave, or the amount
of long service leave to which the employee istkatj under this Division or under
a law of a State or Territory, unless a later age® provides otherwise. This
subsection has effect despite sections 27 and 29.

References in this section to a kind of instent (other than an enterprise
agreement) are references to a transitional ingaiof that kind, as continued in
existence by Schedule 3 to thair Work (Transitional Provisions and
Consequential Amendments) Act 2009



Division 10—Public holidays

114 Entitlement to be absent from employment on galic holiday

Employee entitled to be absent on public holiday

(1) An employee is entitled to be absent fromdniker employment on a day or
part-day that is a public holiday in the place vehitre employee is based for work
purposes.

Reasonable requests to work on public holidays

(2) However, an employer may request an employ&eotk on a public holiday if the
request is reasonable.

(3) If an employer requests an employee to work pablic holiday, the employee may
refuse the request if:

(a) the request is not reasonable; or
(b) the refusal is reasonable.

(4) In determining whether a request, or a refoal request, to work on a public
holiday is reasonabléhe following must be taken into account:

(a) the nature of the employer’s workplace or gnise (including its operational
requirements), and the nature of the work perfortmethe employee;

(b) the employee’s personal circumstances, inoymily responsibilities;
(c) whether the employee could reasonably expettthe employer might request
work on the public holiday;

(d) whether the employee is entitled to receivertme payments, penalty rates or
other compensation for, or a level of remuneratiat reflects an expectation
of, work on the public holiday;

(e) the type of employment of the employee (faragle, whether full-time,
part-time, casual or shiftwork);

(f) the amount of notice in advance of the puhlididay given by the employer
when making the request;

(9) in relation to the refusal of a request—theant of notice in advance of the
public holiday given by the employee when refusimg request;

(h) any other relevant matter.

115 Meaning ofpublic holiday

The public holidays

(1) The following argublic holidays
(a) each of these days:
() 1 January (New Year's Day);
(i) 26 January (Australia Day);
(i) Good Friday;



(iv) Easter Monday;
(v) 25 April (Anzac Day);
(vi) the Queen’s birthday holiday (on the day dmah it is celebrated in a
State or Territory or a region of a State or Teryi};
(vii) 25 December (Christmas Day);
(viii) 26 December (Boxing Day);

(b) any other day, or part-day, declared or pibedrby or under a law of a State
or Territory to be observed generally within that8tor Territory, or a region
of the State or Territory, as a public holiday,estthan a day or part-day, or a
kind of day or part-day, that is excluded by thgutations from counting as a
public holiday.

Substituted public holidays under State or Tergitiaws

(2) If, under (or in accordance with a procedundar) a law of a State or Territory, a
day or part-day is substituted for a day or paytthiat would otherwise be a public
holiday because of subsection (1), then the sulsstitday or part-day is thpaiblic
holiday.

Substituted public holidays under modern awards emerprise agreements

(3) A modern award or enterprise agreement mawdecterms providing for an
employer and employee to agree on the substitofi@nday or part-day for a day or
part-day that would otherwise be a public holidagduse of subsection (1) or (2).

Substituted public holidays for award/agreemeng feenployees

(4) An employer and an award/agreement free erggloyay agree on the substitution
of a day or part-day for a day or part-day that M@therwise be a public holiday

because of subsection (1) or (2).

Note: This Act does not exclude State and Territaws that deal with the declaration,
prescription or substitution of public holidaystliidoes exclude State and Territory laws
that relate to the rights and obligations of an leyge or employer in relation to public
holidays (see paragraph 27(2)(j)).

116 Payment for absence on public holiday

If, in accordance with this Division, an employs@bsent from his or her
employment on a day or part-day that is a publichy, the employer must pay the
employee at the employee’s base rate of pathivemployee’s ordinary hours of
work on the day or part-day.

Note: If the employee does not have ordinary hofigork on the public holiday, the employee
is not entitled to payment under this section. &a@ample, the employee is not entitled to
payment if the employee is a casual employee whotisostered on for the public holiday,
or is a part-time employee whose part-time houraatdnclude the day of the week on
which the public holiday occurs.



Division 11—Notice of termination and redundancy p#

Subdivision A—Notice of termination or payment in leu of notice

117 Requirement for notice of termination or paymat in lieu

Notice specifying day of termination

(1) An employer must not terminate an employeaipleyment unless the employer
has given the employee written notice of the datheftermination (which cannot be
before the day the notice is given).

Note 1: Section 123 describes situations in whiéé $ection does not apply.
Note 2: Sections 28A and 29 of tAets Interpretation Act 190firovide how a notice may be
given. In particular, the notice may be given tceamployee by:
(@) delivering it personally; or
(b) leaving it at the employee’s last known address
(c) sending it by pre-paid post to the employea& known address.

Amount of notice or payment in lieu of notice

(2) The employer must not terminate the employesiployment unless:

(a) the time between giving the notice and theafdhe termination is at least the
period (theminimum period of notic¢ worked out under subsection (3); or

(b) the employer has paid to the employee (onudleer person on the employee’s
behalf) payment in lieu of notice of at least theoant the employer would
have been liable to pay to the employee (or totergierson on the
employee’s behalf) at the full rate of pay for timurs the employee would
have worked had the employment continued untikting of the minimum
period of notice.

(3) Work out the minimum period of notice as fols
(a) first, work out the period using the followitaple:

Period

Employee’s period of continuous service with Period
the employer at the end of the day the notice

is given
1 Not more than 1 year 1 week
2 More than 1 year but not more than 3 years 2 sieek
3 More than 3 years but not more than 5 years Ksvee
4 More than 5 years 4 weeks

(b) then increase the period by 1 week if the eyt is over 45 years old and has
completed at least 2 years of continuous servitie the employer at the end
of the day the notice is given.



118 Modern awards and enterprise agreements may pvide for notice of
termination by employees

A modern award or enterprise agreement may iecleans specifying the period of
notice an employee must give in order to termiméeor her employment.

Subdivision B—Redundancy pay

119 Redundancy pay

Entitlement to redundancy pay

(1) An employee is entitled to be paid redundgmey by the employer if the
employee’s employment is terminated:

(a) at the employer’s initiative because the eygilmo longer requires the job
done by the employee to be done by anyone, exdegtenthis is due to the
ordinary and customary turnover of labour; or

(b) because of the insolvency or bankruptcy ofdimployer.

Note: Sections 121, 122 and 123 describe situatiomiich the employee does not have this
entitlement.

Amount of redundancy pay

(2) The amount of the redundancy pay equals tia¢ aonount payable to the employee
for the redundancy pay period worked out using'efiewing table at the
employee’s base rate of pay for his or her orditayrs of work:

Redundancy pay period
Employee’s period of continuous service Redundancy

with the employer on termination pay period

1  Atleast 1 year but less than 2 years 4 weeks
2 Atleast 2 years but less than 3 years 6 weeks
3  Atleast 3 years but less than 4 years 7 weeks
4  Atleast 4 years but less than 5 years 8 weeks
5 Atleast5 years but less than 6 years 10 weeks
6  Atleast 6 years but less than 7 years 11 weeks
7  Atleast 7 years but less than 8 years 13 weeks
8 Atleast 8 years but less than 9 years 14 weeks
9 Atleast9 years but less than 10 years 16 weeks
10 Atleast 10 years 12 weeks

120 Variation of redundancy pay for other employmat or incapacity to pay

(1) This section applies if:
(a) an employee is entitled to be paid an amotirédundancy pay by the
employer because of section 119; and
(b) the employer:
(i) obtains other acceptable employment for thelegee; or



(i) cannot pay the amount.

(2) On application by the employer, FWA may deteerthat the amount of redundancy
pay is reduced to a specified amount (which magiBehat FWA considers
appropriate.

(3) The amount of redundancy pay to which the exyg®# is entitled under section 119
is the reduced amount specified in the determinatio

121 Exclusions from obligation to pay redundancy ay

(1) Section 119 does not apply to the terminatiban employee’s employment if,
immediately before the time of the terminationabthe time when the person was
given notice of the termination as described irssghion 117(1) (whichever
happened first):

(a) the employee’s period of continuous servidd Wie employer is less than 12
months; or

(b) the employer is a small business employer.

(2) A modern award may include a term specifyitigeo situations in which section 119
does not apply to the termination of an employeeployment.

(3) If a modern award that is in operation incleidech a term (thaward tern), an
enterprise agreement may:

(a) incorporate the award term by reference (anid &rce from time to time)
into the enterprise agreement; and

(b) provide that the incorporated term covers somal of the employees who are
also covered by the award term.

122 Transfer of employment situations that affecthe obligation to pay redundancy
pay

Transfer of employment situation in which employiay decide not to recognise
employee’s service with first employer

(1) Subsection 22(5) does not apply (for the psepar this Subdivision) to a transfer of
employment between non-associated entities inioeléd an employee if the second
employer decides not to recognise the employeedcgewith the first employer
(for the purpose of this Subdivision).

Employee is not entitled to redundancy pay if ®erwith first employer counts as
service with second employer

(2) If subsection 22(5) applies (for the purpobthis Subdivision) to a transfer of
employment in relation to an employee, the emplayemt entitled to redundancy
pay under section 119 in relation to the termimatibhis or her employment with
the first employer.

Note: Subsection 22(5) provides that, generallihefe is a transfer of employment, service with
the first employer counts as service with the sdamployer.



Employee not entitled to redundancy pay if refesaployment in certain
circumstances

(3) An employee is not entitled to redundancy pagter section 119 in relation to the
termination of his or her employment with an emplofthefirst employey if:
(a) the employee rejects an offer of employmerdeartay another employer (the
second employérthat:

(i) is on terms and conditions substantially samtb, and, considered on an
overall basis, no less favourable than, the emglsyterms and
conditions of employment with the first employemimdiately before the
termination; and

(i) recognises the employee’s service with thstfemployer, for the purpose
of this Subdivision; and

(b) had the employee accepted the offer, therddimave been a transfer of
employment in relation to the employee.

(4) If FWA is satisfied that subsection (3) opertinfairly to the employee, FWA may
order the first employer to pay the employee aifipdcamount of redundancy pay
(not exceeding the amount that would be payablédngubsection (3)) that FWA
considers appropriate. The first employer mustthayemployee that amount of

redundancy pay.

Subdivision C—Limits on scope of this Division

123 Limits on scope of this Division

Employees not covered by this Division

(1) This Division does not apply to any of thddaling employees:
(a) an employee employed for a specified periotiheg, for a specified task, or
for the duration of a specified season;
(b) an employee whose employment is terminatedumof serious misconduct;

(c) a casual employee;

(d) an employee (other than an apprentice) to wadraining arrangement applies
and whose employment is for a specified periodnoé tor is, for any reason,
limited to the duration of the training arrangement

(e) an employee prescribed by the regulationsasrgloyee to whom this
Division does not apply.

(2) Paragraph (1)(a) does not prevent this Dividiom applying to an employee if a
substantial reason for employing the employee asrited in that paragraph was to
avoid the application of this Division.

Other employees not covered by notice of termingiiovisions

(3) Subdivision A does not apply to:
(b) a daily hire employee working in the buildiagd construction industry
(including working in connection with the erectioapair, renovation,
maintenance, ornamentation or demolition of buddinr structures); or



(c) a daily hire employee working in the meat istaty in connection with the
slaughter of livestock; or

(d) a weekly hire employee working in connectidthvihe meat industry and
whose termination of employment is determined gdiglseasonal factors; or

(e) an employee prescribed by the regulationasrgployee to whom that
Subdivision does not apply.

Other employees not covered by redundancy pay $ioma

(4) Subdivision B does not apply to:
(a) an employee who is an apprentice; or

(b) an employee to whom an industry-specific reldunty scheme in a modern
award applies; or

(c) an employee to whom a redundancy scheme @msanprise agreement applies
if:
(i) the scheme is an industry-specific redundasatyeme that is incorporated
by reference (and as in force from time to time} e enterprise
agreement from a modern award that is in operatiod;

(i) the employee is covered by the industry-specedundancy scheme in
the modern award; or

(d) an employee prescribed by the regulationsiasngployee to whom that
Subdivision does not apply.



Division 12—Fair Work Information Statement

124 Fair Work Ombudsman to prepare and publish Fai Work Information
Statement

(1) The Fair Work Ombudsman must prepaFai Work Information StatementThe
Fair Work Ombudsman must publish the Statemeriteazette

Note: If the Fair Work Ombudsman changes the Stat¢nthe Fair Work Ombudsman must
publish the new version of the Statement inGzzette
(2) The Statement must contain information abbetfollowing:
(a) the National Employment Standards;
(b) modern awards;
(c) agreement-making under this Act;
(d) the right to freedom of association;
(e) the role of FWA and the Fair Work Ombudsman;
(f) termination of employment;
(9) individual flexibility arrangements;

(h) right of entry (including the protection ofrgenal information by privacy
laws).

(3) The Fair Work Information Statement is nokgislative instrument.

(4) The regulations may prescribe other mattdeding to the content or form of the
Statement, or the manner in which employers mag tlie Statement to employees.

125 Giving new employees the Fair Work InformationrStatement

(1) An employer must give each employee the FarRN¥hformation Statement before,
or as soon as practicable after, the employeesstarployment.

(2) Subsection (1) does not require the emplayeive the employee the Statement
more than once in any 12 months.

Note: This is relevant if the employer employs ¢ineployee more than once in the 12 months.



